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Understanding the Difference Between
Legal Guardianship and Power of Attorney

When a loved one can no longer manage their personal, financial, or medical affairs,
families often consider legal guardianship or a power of attorney (POA) to help ensure
their well-being. While both options allow someone to make decisions on behalf of
another person, they have distinct differences in how they are established, the level of
authority granted, and how they function under Florida law.

What is a Legal Guardianship?

Legal guardianship is a court-supervised process where a judge appoints a guardian to
make decisions for someone (known as the "ward") who has been determined legally
incapacitated. This means the person can no longer manage their affairs due to age,
iliness, disability, or injury.

Guardianship is often considered a last resort because it removes some or all of the
ward’s rights, transferring decision-making authority to the guardian. The guardian may be
responsible for personal, medical, and financial decisions, depending on the type of
guardianship granted.

To establish guardianship in Florida, a concerned party must file a petition for incapacity
with the court. The person in question is then evaluated by a court-appointed committee,
and if deemed incapacitated, the court appoints a guardian. This process ensures
oversight, but it can be time-consuming and expensive.
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Guardianship is typically necessary when:

+ A person did not previously sign a power of attorney and now lacks the capacity to
do so.

* There are concerns about elder abuse, financial exploitation, or medical neglect.

* The individual's incapacity is severe enough that no less restrictive option will
protect them.

While guardianship provides strong legal protections, it can be a permanent
arrangement unless the court determines the ward has regained capacity or if an
alternative arrangement is more appropriate.

What is a Power of Attorney?

A Power of Attorney (POA) is a legal document that allows an individual (the
"principal") to choose a trusted person (the "agent" or "attorney-in-fact") to make
financial, medical, or legal decisions on their behalf. Unlike guardianship, POA does
not require court involvement and is a private arrangement between the principal
and the agent.

A POA can be customized based on the principal’'s needs:

+ General POA grants broad powers to the agent to manage financial and legal
matters.

* Durable POA remains in effect even if the principal becomes incapacitated.

+ Limited POA gives the agent power for specific tasks or a limited time period.

* Medical POA (Healthcare Surrogate in Florida) allows the agent to make healthcare
decisions when the principal is unable to do so.

A power of attorney must be signed while the principal still has mental capacity,
meaning they understand what they are signing. If a person is already incapacitated,
they cannot legally sign a POA, and guardianship may be the only option.

Key Differences Between Guardianship and Power of Attorney

1. Establishment Process - Guardianship requires a formal court process, while
POA is a private document signed in advance by the principal.

2. Who Controls the Process - In a POA, the principal chooses their agent. In
guardianship, the court selects the guardian.

3. Decision-Making Authority - A guardian has full authority over the ward’s affairs,
while a POA agent only has the powers granted in the document.

4. Court Supervision - Guardianship requires ongoing court oversight, annual
reports, and strict legal responsibilities. A POA does not require court involvement.
5. Cost and Time - Guardianship can be costly and time-consuming, while a POA is
quicker and more affordable to set up.

6. Flexibility - A POA allows the principal to limit or revoke powers as long as they
have capacity. Guardianship, once established, is harder to modify.



Which Option is Best?

A power of attorney is always preferable if the individual still has mental capacity to
sign legal documents. It provides a simpler, more flexible way to plan for the future.
However, if no POA exists and the person is already incapacitated, guardianship may
be necessary to ensure their well-being.

Planning ahead by creating a POA before incapacity occurs can prevent the need for
guardianship later. Consulting with an experienced elder law attorney can help
families choose the best path for protecting their loved ones.

Need guidance? Contact our office today for expert advice on guardianship and
power of attorney in Florida.



